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In the Court of Appeals of the District of Columbia 


No. 2014. 

The United States of America on the Relation of James Stevens, 

Appellant, 

■vs. 

William P. Richards, Alexander McKenzie, Samuel T. 
Kalbfus, and Eldred G. Davis. 


a Supreme Court of the-District of Columbia. 

At Law. No. 51501. 

The United States of America on the Relation of James 

Stevens, Relator, 

■vs. 

William P. Richards, Alexander McKenzie, Samuel T. 
Kalbfus, and E. G. Davis, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition. 

Filed March 24, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51501. 

The United States of America on the Relation of James 

Stevens, Relator, 
vs. 

William P. Richards, Alexander McKenzie, Samuel T. 
Kalbfus, and E. G. Davis, Respondents. 

The relator states as follows : 

1. That he is a citizen of the United States and a resident of the 
District of Columbia, and brings this suit in his own right. 

1—2014a 
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2. The Respondents are citizens of the United States and resi¬ 
dents of the District of Columbia, and constitute the Excise Board 
for the District of Columbia, under and bv virtue of the Act of 
Congress of the United States approved March 3, 1893, and Acts of 
the said Congress supplementary thereto and amendatory thereof, 
particularly the Acts approved August 14, 1894, and July 1, 1902, 
in which Board is vested by law, consisting of the Acts aforesaid, the 
duty to take up and consider all applications for license to sell in¬ 
toxicating liquors in the said District and to take action on such ap¬ 
plications, and the Respondents are sued as such board. 

2 3. By the law as aforesaid in force in the District of Co¬ 
lumbia it is and at all times hereinafter stated, was provided 

among other things as follows: 

That in the City of Washington it shall be the duty of every ap¬ 
plicant for a barroom license to present to the Excise Board with 
his application the written permission of a majority of the persons 
owning real estate and a majority of the residents keeping house on 
the side of the square where it is desired to locate such business, and 
on the confronting side of the square fronting opposite the same; 
and provided further that after such applicant shall have obtained 
and filed with his petition the consent aforesaid and obtained from 
the Board the license required by this Act it shall not be necessary 
for such licenses after the expiration of the period for which such 
license is issued to obtain again such consent for a renewal of the 
license, unless the majority of the real estate owners and resident 
housekeepers aforesaid shall petition the Board, stating in such 
petition that said barroom is not necessary and is objectionable; and 
provided further that upon the conviction of such licensee of keep¬ 
ing a disorderly or disreputable place it shall be the duty of such 
Excise Board to revoke such licensee’s license, but until such con¬ 
viction such licensee’s license shall not be revoked or taken away 
from him. And by the law aforesaid it is further provided that all 
applicants who have had a license during the preceding year shall 
apply for a renewal of such license on or before November 1st of 
each license year. 

4. For the past ten years the Relator was continuously 

3 since has been and now Is the lessee and proprietor of 
certain premises numbered 430 Eighth Street, and has con¬ 
ducted the business of a barroom in said place of business under a 
license from the Excise Board of the District of Columbia; and has 
complied with all the laws of the District of Columbia in securing 
the signatures of the property owners and residents as required by 
the laws of the District of Columbia. On the 30th day of October, 
1908, while vour Relator was acting upon a license to sell liquors 
granted by said Excise Board in compliance and conformity with 
the laws in relation to said licenses and applications thereon, made 
application to the said Excise Board, the respondents herein, and 
deposited with the Collector of Taxes for the District of Columbia 
the sum of eight hundred dollars ($800), the license required for 
the year 1909, and upon which application the said Excise Board 
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took no action until, to wit, the 22nd day of March, 1909. And’ 
neither oh the 1st day of November, 1908, nor on the 22nd day of 
March, 1909, nor at any time in the meanwhile was there presented 
to the said Excise Board any petition by the majority of real estate 
owners and resident housekeepers aforesaid, stating, that the Re¬ 
lator’s said barroom is not necessary and is objectionable. 

5. The Relator’s said application so being before the said Excise 
Board and there not being before the said Board any such petition of 
a majority of the real estate owners and resident housekeepers afore¬ 
said, the said Excise Board, being the respondents as aforesaid, on, 
to wit., the 22nd day of March, 1909, assumed, pretended and un¬ 
dertook to reject as of midnight of the said last-mentioned 

4 day the Relator’s said application so as aforesaid made on 
the 1st day of November, 1908, and to refuse the Relator a 

renewal of the said license for the current license year to terminate 
on the 31st day of October, 1909; and by virtue of such its action 
in the premises the said Excise Board, consisting as aforesaid, has 
assumed and pretended to notify the Relator that the pretended re¬ 
jection of the said application terminated all the rights which the 
Relator may have had to continue in his said business at the said 
place from and after midnight of the said 22nd day of March, 1909, 
and to direct the Major and Superintendent of the Police of the Dis¬ 
trict of Columbia to see that the same be closed, and because of such 
action by the said Excise Board the Relator’s said place was required 
to be closed; but your Relator applying to the Supreme Court of the 
District of Columbia and praying that the said Excise Board be en¬ 
joined and restrained from closing the said place of business secured 
a rule from one of the Justices of the said Court requiring the Ex¬ 
cise Board to show cause why they should not be restrained as 
prayed for in your Relator’s petition in that cause; and that by the. 
action of said Excise Board the Relator would have been denied 
the right to continue his said business under his said barroom license 
thereat and therefor. 

6. The Relator is advised that such, the action of the said Excise 
Board in the premises was and is without authority of law null and 
void and that upon consideration of his said application of the said 
1st day of November, 1908, it was and is the mere ministerial duty 

of the said Board to grant the Relator a renewal of his said 

5 barroom license at and for the said place for the said current 
license year aforesaid; and that he, the Relator, is of right in 

law entitled to such renewal. 

The premises considered, the Relator therefore prays: 

That the writ of mandamus may issue to the Respondents and each 
of them, commanding them to grant the said application of the Re¬ 
lator of the 1st day of November, 1908, and to grant the Relator 
a renewal of his said barroom license for the current license year 
as aforesaid, and to restore the Relator to all his rights and privileges 
as a licensee of a barroom as aforesaid as the same were had and 
enjoyed by him during the license year terminating on the 31st 
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day of October, 1908; and that, to that end, all necessary orders 
may he made and proceedings had. 

JAMES STEVENS. 

I solemnly swear that I have read the above petition by me sub¬ 
scribed and know the contents thereof, and the facts therein stated 
of my own knowledge are true, and those facts stated on information 
and belief, I believe to be true. 

JAMES STEVENS. 


Sworn and subscribed to before me this 24th day of March, 

1909. 


J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Ass’t Cl’k. 


ALBERT SILLERS, 

Att’y for Pl’ff. 


6 Answer. 

Filed March 30, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51501. 

The United States op America on the Relation of James Stevens 

vs. 

William P. Richards et al., Defendants. 

To the Supreme Court of the District of Columbia: 

The answer of the defendants William P. Richards, Alexander 
McKenzie, Eldred G. Davis and Samuel T. Kalbfus as the Excise 
Board of the District of Columbia, to the petition for Mandamus 
in this cause filed, respectfully shows to the Court: 

1. They admit that the complainant is a citizen of the United 
States, that he resides in the District of Columbia, and that he brings 
this suit in his own right. 

2. They admit that the defendants William P. Richards, Alex¬ 
ander McKenzie, Eldred G. Davis and Samuel T. Kalbfus are citi¬ 
zens of the United States and that they comprise the Excise Board, 
of the District of Columbia as alleged, and are sued as such. 

3. In answer to the allegations of paragraph 3 of said petition,, 
for certainty as to the law, they refer to the Acts of Congress in such 

case made and provided. 

7 4 and 5. They say that from the 29th day of November, 
1902, the complainant has been the owner of a barroom which 

had a retail liquor license up to the 31st day of October, 1908, an¬ 
nually and separately granted from year to year, expiring on each 
year on the 31st day of October for the premises at Number 430 
Eighth Street, Northwest, in the City of Washington, District of Co- 
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lubmia. That the said Excdse Board has issued said annual licenses 
up to and including the period of time expired October 81, 1908; 
that during the time for which the said licenses were granted, there 
was paid to the Collector of Taxes the license fee required by law. 

' They say that on November 2, 1908, the complainant paid the 
sum of Eight Hundred Dollars to the Collector of Taxes and received 
from the said Collector a receipt in the form following: 


District of Columbia, 

No. 513. Office of Excise Board, 

$800. loo Washington, Nov. 2 d, 1908. 

To the Collector of Taxes: 

Please collect of Jas. Stevens Eight hundred Dollars, to be received 
as a Deposit pending consideration by.the Excise Board, D. C., of an 
application for a Bar-room license. 

Received payment, 

C. C. ROGERS, [seal.] 
Collector , D. C. 

C. M. T. 

[Across the face:] Duplicate. 


(To the Applicant: 

This receipt is Not a license, and must be surrendered to the As¬ 
sessor, D. C., when notice of action is received.) 

8 And they say that the said complainant, on the said date, 
viz., November 2,1908, made an application to the said Excise 

Board for a barroom license at Number 430 Eighth Street, Northwest, 
to expire with the year ending October 31, 1909; that on December 
2, 1908, the said application of the complainant was referred to the 
defendant the Major and Superintendent of Police for report; and 
that he, the defendant the Major and Superintendent of Police there¬ 
upon on said second day of December, 1908, referred .same to the 
captain and Lieutenant of police of the precinct in which the said 
barroom was located, for report; that said officers made said report 
on the same day to the said Major and Superintendent of Police, 
who then and there transmitted the same to the defendant the said 
Excise Board. 

That the said report shows that the complainant was convicted 
in 1907 for keeping a Sunday bar; and that he was arrested in 1908 
for keeping a Sunday bar and that the said last named case is still 
pending; that the said applicant was not, in the opinion of the said 
officers, worthy of said license ; that the said premises were, within 
the past year, the resort of disreputable, vicious or disorderly char¬ 
acters; that there have been arrests made about said premises or 
complaints reported of disorder at said place during the past license 
year; that there was reason to believe that the applicant had, during 
the past license year, violated the law in other respects; that on the 
second floor of said premises there are rooms where men and 

9 women are served with drinks; in the largest of these there 
is music and other attractions for the amusement of the pa- 
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irons, many of whom are prostitutes and women of questionable 
reputation, that during the past license year the applicant was ar¬ 
rested on the charge of selling intoxicating liquors to minors; that 
several of the male patrons of the place and the negro waiters were 
arrested on the charge of furnishing intoxicating liquors to minors; 
that young girls were allowed to visit the place and a number of 
prostitutes were arrested on the premises and charged with vagrancy. 

Accompanying said police report is a detailed statement concern¬ 
ing the said facts and the said report concluded, “I certainly deem 
the applicant incapable of conducting a barroom.” 

A copy of the said report is herewith filed marked “Exhibit A,” 
and a copy of the detailed statement accompanying said report is 
herewith filed, marked “Exhibit B.” 

These defendants do not admit that the property owners and 
residents in the neighborhood of said barroom have never complained 
to the Excise Board of any disorder in said place of business, or any 
reason why said place should be denied a license. 

Further answering, these defendants say that on January 16, 
1909, they caused the following notice to be delivered to the com¬ 
plainant, and the same was delivered: 

10 “L. S. 13584. 

“Commissioners of the District of Columbia, 

Excise Board, Washington, January 16, 1909. 
“Mr. James Stevens, 430, 8th St. N. W. 

“Dear Sir: I am directed to notify you that the Excise Board, 
D. C., will on Thursday the 21st instant at 9.30 o’clock A. M., take 
up for consideration your application for renewal of bar-room license 
at No. 430, 8th St. N. W. 

Very respectfully, 

“(Signed) C. S. COTTON, 

“Act’g.Chief Clerk.” 

At the time fixed for said hearing, viz., January 21, 1909, at 9.30 
o’clock a. m., said Excise Board says, answering for itself, that it 
proceeded with the said hearing; that there was present the applicant 
with his attorney in favor of the granting of said license, and A. E. 
Shoemaker opposed thereto; that the following witnesses then and 
there appeared before the said Board in support of the said police 
report: Lieutenants Hollinberger and Hartley, Captain Williams, 
Sergeants Lee, Lohman and Catts, Privates McPherson, Howes, 
Home, Messer, Bullock, Cox, Johnson, Howard, Samson, Farquhar, 
Hixson, Wheelock, Lile. Captain William B. Smith and George W. 
Cecil and F. McConry of the District of Columbia Fire Department, 
and that the following witnesses appeared for the applicant : Charles 
F. Ault, Charles D. Hood, William Kisney, Samuel Levy, Rutledge 
Bates, Joseph B. Bloss and Dave Mirvis. 

11 That the said policemen fully substantiated the said police 
reports in all their details, and declared that said barroom 

was the worst one in the said police precinct. 
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The said Excise Board, further answering for itself, says that in 
order to further satisfy themselves individually and as a Board, the 
defendants Richards and Kalbfus for and on behalf of said Board, 
shortly after said hearing, on a Saturday night, visited the said bar¬ 
room of the complainant and found the conditions then and there 
existing such as made it imperative in the public interests that said 
saloon should be closed, in the opinion of the said defendants; that 
while the complainant was present, said defendants found a drunken 
man singing at the piano and a crowd of men sitting at tables sing¬ 
ing, while in a drunken condition, and acting in a disorderly manner; 
that said defendants called the complainant’s attention to this con¬ 
dition and he then went over to the said men, acting as if he had 
just observed and knew of the said conduct for the first time, and 
required them to stop their singing and disorder; that sales of liquor 
were then and there being made to the said men while they were 
drunk, and that women were in the said room drinking with men. 
These people were in the room above the bar, and there were very 
few persons in the barroom at the said time. These defendants 
Richards and Kalbfus say that the said condition was the worst of 
anv saloon that they had ever observed. 

Thereafter, on consideration of the said testimony and as the 
result of said investigation on the 22nd day of March, 1909, 
12 at ten o’clock p. m., the said Excise Board, answering for 
itself, says that it rejected the said application of the com¬ 
plainant for a license to sell intoxicating liquor; that thereupon, at 
10:55 a. m., on the same day, these defendants say the said Board 
notified the defendant the Major and Superintendent of Police that 
the said application had been rejected; that they are informed and 
believe that some time after three o’clock p. m., of the same day the 
restraining order in this case was issued by the Court; that there¬ 
after, about 5:30 o’clock p. m., the same day the chairman of the 
Excise Board was served with a copy of said restraining order, which 
was the first notice or knowledge which any member of said Board 
had that said restraining order had been granted. 

The defendant the Major and Superintendent of Police says that 
he was served with a copy of the said restraining order at about 6:00 
o’clock p. m., on March 22, 1909; that the order of the said Excise 
Board rejecting the said application, and the notification to the de¬ 
fendant the Major and Superintendent of Police, was as follows: 

“L. S. 13699. 

“Office of the Excise Board 

of the District of Columbia, 
Washington, March 22nd , 1909. 

Ordered, “That the following application for liquor license is 
hereby rejected to take effect from and after 12 o’clock mid¬ 
night March 22nd, 1909. 


13 
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“Barroom. 

1st Precinct. 

“No. 513. James Stevens, 430 8th St. N. W. 

“Official copy furnished Maj. and Supt. Met. Police, D. C. 

By order: 

“(Signed) ROGER WILLIAMS, 

Chief Clerk " 

That before the said restraining order was issued, the complainant 
was served with the following notice: 

“L. S. 13700. 

“Commissioners of the District of Columbia, 
“Excise Board, Washington, March 22ncl, 1909. 

“Mr. James Stevens, 430, 8th St. N. W. 

“Dear Sir: You are hereby notified that your application for a 
bar-room liquor license at No. 430, 8th St. N. W. in the city of 
Washington, District of Columbia, was on the 22nd day of March 
1909, rejected by the Excise Board of the District of Columbia. The 
amount to which you are entitled by law can be had upon demand. 

“You are further notified that the above rejection terminated all 
the rights you may have had to continue in said business at 
14 the said place, from and after midnight of the 22nd day of 
March 1909, and that the police have been directed to see 
that the sale of liquor is discontinued. 

Very respectfully, 

“(Signed) ROGER WILLIAMS, 

Chief Clerk. 

“(Copy of above served by Police.) 

Further answering, these defendants composing the Excise Board, 
sav that, having rejected the said license and notified the Assessor, 
and Major and Superintendent of Police thereof, that their duty in 
the premises had been fully performed and no other duty remained 
by them to be discharged. The rules of the Excise Board pertaining 
to this application and herewith filed marked Exhibit C and made 
a part hereof. 

The defendants further answering, say that the said Excise Board 
did not order complainant’s place of business closed at midnight on 
the evening of March 22, 1909. They admit that a Bill was filed 
on the Equity side of this Honorable Court by the relator, and that a 
restraining order was granted against them and they say that said 
injunction proceedings are now pending and are set for hearing on 
Tuesday March 30, 1909, at 10 o’clock A. M. 
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6. They deny the conclusions of law set forth in the 6th and other 
paragraphs of said petition. 


WILLIAM P. RICHARDS, 
ALEXANDER McKENZIE, 
ELDRED G. DAVIS, 

SAMUEL T. KALBFUS, 

As to the Excise Board aforesaid. 

15 E. H. THOMAS, 

Attorney for Defendants. 


District of Columbia, ss: 

William P. Richards, Alexander McKenzie, Eldred G. Davis and 
Samuel Kalbfus, on oath say that they compose as a body the Excise 
Board of the District of Columbia; that they have severally read the 
above answer by them subscribed and know the contents thereof; 
that the matters and things therein answered by them respectively on 
their personal knowledge are true, and the matters and things therein 
answered by them respectively on information and belief, they be¬ 
lieve to be true. 

WILLIAM P. RICHARDS. 

ALEXANDER McKENZIE. 

ELDRED G. DAVIS. 

SAMUEL T. KALBFUS. 

Subscribed and sworn to before me this 80th day of March, A. D., 
1909 

[seal.] ROGER WILLIAMS, 

Notary Public, D. C. 


16 Exhibit “A.” 

Copy. 

Report on Application for Bar-Room License. 

Department of Metropolitan Police, 

Washington, D. C., December 2 d, 1908. 

To the Major and Superintendent. 

Sir: I respectfully submit the following information relative to 
the application of James Stevens for license to keep or carry on a 
Bar-Room, at No. 430 8" Street N. W.: 

Question 1. Are the sides of the square referred to improved? 
If so, how, and is there a Government reservation on the same square 
or confronting square? 

Answer. Yes. Business places. No reservation. 

Question 2. Has the applicant been engaged in the liquor business, 
and if so, where and when? 

Answer. Yes, 6 years at above address. 

2—2014a. 
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Question 3. Is the applicant, in your opinion, worthy of a license? 
If not, state the reasons. 

Answer. No. See remarks. 

Question 4. Are the premises, or have they been within the past 
year, the resort of disreputable, vicious, or disorderly characters? 
If so, state the particulars. 

Answer. Yes. See remarks. 

Question 5. Have any arrests been made on or about the 

17 premises, or complaints reported of disorder at said place, 
during the past license year? If so, state the particulars. 

Answer. Yes. See remarks. 

Question 6. Have you reason to believe that the applicant has 
during the past year sold intoxicating liquors to any person under 
the influence of liquor, or to minors, or on Sunday, or in any other 
way in violation of law or regulations? If so, state the particulars. 

Answer. Yes. See remarks. 

Question 7. Have the party or parties applying for or transferring 
license been arrested or indicted during the past year for violation 
of law other than liquor license law? If so, state how often and 
what disposition was made of their cases. 

Answer. No. 

Question 8. Have the parties applying for or transferring license 
been convicted in the Police Court for violation of any liquor license 
law? If so, give the dates of such convictions. 

Answer. Yes convicted in 1907 of keeping a Sunday bar. Ar¬ 
rested in 1906 for keeping Sunday bar. Case pending. 

Question 9. Have you reason to believe that gambling has been 
allowed in said premises or that they have been used as a bawdy 
house? If so, state your reasons. 

Answer. No. 

Question 10. Have the premises doors fronting on more than 
one street? If so, name the streets and describe the 

18 situation. 

Answer. Two entrances on 8" street, one direct and.the 
other indirect to bar. 

Question 11. Has the applicant a majority of signatures as re¬ 
quired by law and regulation? 

Answer. Renewal of license. 

Question 12. State in distinct terms whether or not the license is 
for a place within four hundred, feet of a public school-house, private 
school or house of religious worship. If so, state whether said place 
was located and licensed on the 3d day of March, 1893. 

Answer. No. 

Question 13. Are the premises in which it is intended to conduct 
the business for which a license is asked used as a Grocery or Pro¬ 
vision Store, or for any other purpose than applied for; and, if so, 
for what purpose ? 

Answer. Bar and Pool. 

Question 14. Has the applicant any other place of business or 
occupation that will keep him away from the licensed premises dur¬ 
ing business hours? 
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Answer. No. 

Question 15. Is the applicant a citizen of the United States? For 
what length of time has he been, what nationality? 

Answer. Yes. Naturalized 14 years. Native of England. 

19 Question 16. Has the applicant complied with Sec. 11 of 
the Rules and Regulations governing the sale of intoxicating 

liquors in the District of Columbia, in having the interior of his 
bar-room exposed to full view from the street on Sundays and be¬ 
tween the hours of midnight and 4 A. M. on secular days? 

Answer. Yes. 

Question 17. Is applicant less than twenty-one years of age? 
Answer. No. 

Question 18. State the number of bar-rooms or places where liquors 
are sold in the neighborhood in which the applicant proposes to 
establish a bar-room, and how they are situated with reference to the 
one applied for. 

Answer. Bar room S. E. Cor. 8" & E sts and N. W. Cor. 8" & D 
sts. N. W. 

Make any general remarks tending to inform the Excise Board 
as to the propriety of granting this application. 

On the second floor of these premises there are rooms where men 
& women are served with “drinks/’ in the largest of these there is 
music and other attractions for the amusement of the patrons, many 
of whom are prostitutes and women of questionable reputation. 

During the past license year the applicant was arrested on the 
charge of “selling intoxicating liquors to minors.” Several of the 
male patrons of the place and the negro waiter were arrested on the 
charge of “Furnishing intoxicating liquor to minors.” 

20 Young girls allowed to visit the place, and a number of 
prostitutes were arrested on the premises and charged with 

“Vagrancy.” 

Accompanying this is a detailed report of this statement. Con¬ 
sidering the facts mentioned I certainly deem the applicant incapable 
of conducting a bar room. 

•J. T. HOLLINGBERGER, 

Lieutenant First Precinct . 

Respectfullv forwarded, 

G. H. WILLIAMS, 

Oapt. 1st Prec’t. 

The term “residents keeping house” used in the law, does not 
include boarders, persons renting rooms, or the tenants of flats. 


21 Exhibit “B.” 

Washington, D. C., December 2-, 1908. 

Statement of arrests, etc. on the bar-room premises of James Ste¬ 
vens, 480 8th Street. N. W. during the past license year, Viz: 

February 4, 1908, about 10:00 P. M. Lt. James Hartley and 
Private M* E. Horne visited this place and found Eleanor Smith, 
17 vears of age, in company with two men drinking beer. The men, 





12 


UNITED STATES OE AMERICA EX REL., ETC., VS. 


Jesse Bassett and W. M. Williams, were arrested, charged with “Fur¬ 
nishing intoxicating liquor to minors.” Bassett forfeited $50 col¬ 
lateral, Williams was acquitted. 

March 18, 1908, about 9:80 P. M. Sergt. R. E. Lee and Private 
Wm. Messer visited this place and found Mabel Simmons and Viola 
Benton in company with Joseph Dougherty and Clarence Howard, 
all drinking beer, Viola Benton and Clarence Howard were each 18 
years of age, Joseph Dougherty and the negro waiter, George Ha.ll- 
baeh, were arrested at the time and charged with “Furnishing drinks 
to minors,” and a warrant was issued for James Stevens, charging 
him with “Selling intoxicating drinks to minors.” Dougherty was 
fined $50 and the other two demanded jury trials. 

March 8,1908, Private Wm. Messer reports that about 11:4.5 P. M. 
Blanche Wallace, a negro prostitute, came from this place in an 
intoxicated condition. She became disorderly and was arrested. 

. She forfeited collateral in the Police Court. At 9:30 the same 

22 night this woman was drinking in this place. 

April 6, 1908 about 10:00 P. M. Lt. James Hartley and 
Sergt. R. E. Lee visited this place and found Minnie Bart, a keeper 
of a house of prostitution, and an inmate named Kate Redding 
together with Elizabeth Wallace. 17 years of age, a sister of the Red¬ 
ding woman. Minnie Bart and Kate Redding were arrested on 
charge — “Vagrancy.” They forfeited collateral in the Police Court. 
The officers were unable to ascertain who furnished the beer. 

April 9, 1908, Sergt. R. E. Lee reports that about 11:00 P. M. 
Florence Purcell, a prostitute, came front this place in company 
with a youth about-18 years of age. She, being under the influence 
of liquor was arrested and charged with “Vagrancy.” She forfeited 
collateral in Police Court. 

April 29, 1908, Privates Howes and McPherson report that about 
11:30 P. M. there were 35 men and 9 women in this place, nearly 
all of whom were under the influence of liquor. Among them were 
sailors and soldiers. A sailor at one time had his hand under a 
woman’s dress feeling her person. Another woman had one leg 
over the corner of a table exposing it to the knee. One of the women 
was Florence Purcell, a well known prostitute. 

April 29, 1908, Sergt. R. E. Lee and Private M. E. Horse report 
that about 11:40 P. M. Jno. E. Wilson came from this place in com¬ 
pany with a well known prostitute. Wilson, who was intoxicated, 
became very disorderly. He was arrested and forfeited collateral 
in Police Court. About the same time and date Clara Davis, 

23 who had been a frequent visitor at this place, came from 
there in an intoxicated condition. She was arrested, charged 

with vagrancy and committed to the Washington Asylum Hospital 
for examination. 

About 11:55 P. M. same date, Wm. Cafitz came from this place 
acting very disorderly. He was arrested and forfeited collateral in 
Police Court. 

April 30, 1908 Privates M. L. Howes and F. N. McPherson report 
that Florence Purcell and Lizzie Miller, both prostitutes, came from 
this place intoxicated. They were arrested, charged with vagrancy. 
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Lizzie Miller forfeited collateral. Mr. Stevens furnished collateral 
for the appearance of Florence Purcell at Court, he also engaged a 
lawyer to defend her. It w T as shown during the trial that this woman 
had been an inmate of a house of prostitution, 1215 C Street, N. W.; 
since leaving there she had been back twice accompanied by different 
men. Judgment was Guilty. She was fined $25. 

May 2, 1908 Privates M. L. Plowes and F. M. McPherson report 
that about 12:00 o’clock midnight Louise Wolz was arrested, charged 
with vagrancy. She forfeited collateral in Police Court. She was 
intoxicated at the time of arrest and coming from this place in 
company with four men, one of whom was hugging her. She had 
been frequenting this place almost every night of late and was seen 
coming from there three successive nights intoxicated. They further 
report that on the same night Mary Jackson and Kate Cavenaugh, 
both prostitutes, were arrested while leaving this place and 

24 charged with vagrancy. They forfeited collateral in Police 
Court. These women had visited this place four successive 

nights between 11 and 12 o’clock P. M. Mary Jackson is the woman 
under whose clothes the sailor had his hand April 29. Kate Cave¬ 
naugh is only 18 years of age and is permitted to visit this place by 
the proprietor. 

May 2, 1908 Private M. L. Plowes reports that about 4:30 P. M. 
Allen Carter and Claude Thompson were arrested coming from this 
place. The former w T as fined $5 for being disorderly. 

May 20, 1908 Privates M. L. Howes and F. N. McPherson report 
that- about 12:00 midnight two very “drunken” women came from 
this place, one of them fell from the steps. Both were taken home 
by friends. 

November 9, 1908 Privates M. L. Howes and F. N. McPherson 
report that a large number of men and women went in this place 
during the evening. At midnight about 25 men and 4 women came 
out, two of the women were intoxicated and had to be assisted to their 
hornet. 

November 10, 1908 Private M. L. Howes reports that two men 
and two women came from this place. The women were drunk and 
their escorts had to call a cab to get them away. 

November 11, 1898 Privates M. L. Howes and F. M. McPherson 
report that about 11:15 P. M. Clinton Brown came from this place 
in company with a prostitute named Gertrude Brown. The woman 
was arrested, charged with vagrancy. She was fined $40 in Police 

Court. • 

November 12, 1908 Privates M. L. Howes and F. N. Mc- 

25 Pherson report that Adel Neville alias Ettie Williams, left 
this place about 7:30 P. M. in company with a man whom 

she left at 8th Street and Market Space. At 9th Street and Penn. 
Ave. she “picked up” another man “took” him to a house of prostitu¬ 
tion where she was arrested, charged with “vagrancy.” She was 
fined $40 in Police Court. 

From the records, 

(Signed) 


J. T. PIOLLINBERGER, Lieut . 
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26 Exhibit C. 

Sec. 8. Upon the approval or rejection by the excise hoard of an 
application for a liquor license the clerk shall notify the assessor 
and major of police of such action, and in case of the rejection of 
an application of an applicant who had no license during the pre¬ 
ceding year the clerk shall also notify him of the action of the 
board. 

When an application for license by a person who was licensed for 
the preceding year has been rejected by the excise board, the clerk 
of said board shall immediately transmit to the major of police the 
following notice to be served upon the applicant in person or to be 
left at his place of business. 

Mr.-: 

You are hereby notified that your application for a liquor license 
at No.-street, in the city (or county) of Washington, Dis¬ 
trict of Columbia, was on the — day of-, 190-, rejected by the 

excise board. The amount to which you are entitled by law can be 
had upon demand. 

You are further notified that the above rejection terminated all 
rights vou may have had to continue in said business at the said 

place from and after midnight of the — day of-, 190-, and that 

the police have been directed to see that the same is closed. 

A copy of this notice, with the return of the officer making 

27 the sendee, showing when, where, and upon whom the same 
was served, shall be filed with the application. 

In all eases where the excise board has reason to doubt the expe¬ 
diency of granting a liquor license, the clerk will fill out and send 
the following form of notice to the applicant, viz: 

You are hereby notified to show cause on the — day of -, 

190- at — o’clock — m., at the office of the excise board, District 

building, why your application for license at — - street — 

should not be rejected by said board. 

Beg. 9. If any applicant for a license desires further consideration 
of his application after rejection, he may file with the excise board a 
motion clearly setting forth any new or independent facts or rea¬ 
sons not cumulative, upon which he desires such consideration, to¬ 
gether with all the evidence in support thereof. And no rejection 
will be reviewed or re-opened for consideration unless said motion 
accompanied by the evidence aforesaid, shall be filed within seven 
days from the date of rejection, except by unanimous consent of 
the board. 

Sec. 10. Upon the rejection by the excise board of an application 
for a liquor license by a person who was licensed for the preceding 
year, and the return of service by the officer that the applicant has 
been duly notified, as provided in section 8, the assessor shall certify 
the account between the applicant and the District to the 

28 auditor, who shall refund the amount due the applicant, ac¬ 
cording to the provisions of section 17 of an act of Con- 
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gress, approved March 3, 1893, regulating the sale of intoxicating 
liquors in the District of Columbia. 

These rules or similar rules substantially have been in force since 
1893 and were in force when the application was made in this case. 

Sec. 13. Licenses will not be granted in the following cases: 

а. To any person not a citizen of the United States, or who is less 
than twenty-one years of age, or who has been guilty of two viola¬ 
tions during one license year, of the act of Congress, approved 
March 3, 1893, regulating the sale of intoxicating liquors in the Dis¬ 
trict of Columbia, and amendments thereto, or the laws for the pre¬ 
vention of gambling in said District, and at any time thereafter con¬ 
victed therefor; or to any person guilty of two violations during one 
license year, and at any time thereafter convicted therefor, of sell¬ 
ing or giving away liquors to a minor, to an habitual drunkard, or 
to an intoxicated person after request by such person’s wife, mother, 
or daughter, in writing, not to sell to such person, or to any prem¬ 
ises where gambling has been allowed, or which are or have been 
used as a bawdy house, during said year, or of selling liquors on 
Sunday, or after midnight and prior to 4 o’clock a. m., or of selling 
liquors without license, or of employing or permitting to be em¬ 
ployed, or allowing any female or minor under sixteen years 

29 of age, or person convicted of crime, to sell, give, furnish, 
or distribute any intoxicating drinks or any admixture 
thereof, ale, wine, or beer to any person or persons, or of permitting 
the playing of pool, or billiards, or other games in the room where 
such liquors are sold. 

б. To any person to sell liquor within four hundred feet, meas¬ 
ured between the nearest entrance to each, by the shortest course of 
travel, of a public school-house, private school, or house of religious 
worship, except in such places of business as were located and 
licensed on March 3, 1893, or previous to the erection or occupation 
of such school-house, private school, or house of religious worship. 

c. To any person keeping a place where idle, noisy, disorderly or 
suspicious characters congregate. 

d. A bar-room license to the proprietor of any grocery, provision 
or confectionery store, and in all cases of premises adjoining stores, 
licenses will be denied where there is an entrance or opening be¬ 
tween any such store and the licensed premises. 

e. To any person employed in any capacity under the District 
government, or to any person who by reason of any other employ¬ 
ment or business will be absent from the licensed place during busi¬ 
ness hours, or to any person not an actual resident of the District of 
Columbia. 

/. To a hotel that has less than twenty-five chambers for lodging 
guests except in places having license for the preceding year. 

E. W. W. GRIFFIN, Chairman, 
MATTHEW TRIMBLE, 

SAMUEL T. KALBFUS, 
ALEXANDER McKENZIE, 

Excise Board of the District of Columbia . 
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SO Order Denying Mandamus and' Appeal Therefrom. 

Filed April 5, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51501. 

The United States of America ex Rel. James Stevens 

vs. 

William P. Richards. 

This cause came on for consideration by the Court upon the peti¬ 
tion of the relator, the rule to show cause issued thereon, and the 
answer of the respondents, and having been argued by counsel, sub¬ 
mitted for final determination and considered by the Court, it is, 
this 5th day of April 1909, adjudged and ordered that the prayer of 
said petition be and the same is hereby denied; and it is considered 
by the Court that the defendants go hence without day and recover 
from the plaintiff their costs taxed at $— and from this judgment 
and order the relator appeals in open Court to the Court of Appeals 
of the District of Columbia ; and the bond for costs on appeal is fixed 
at one hundred dollars. 

WRIGHT. 


Memorandum. 


April 8, 1909.—Appeal bond filed. 


81 Directions to Clerk for Preparation of Transcript of Record. 

Filed April 8, 1909. 

In the Supreme Court of the District of Columbia, the 8th Day of 

April, 1909. 

At Law. No. 51501. 

U. S. ex Rel. James Stevens 
vs. 

William P. Richards et al. 

The Clerk of said Court in making up the transcript of record on 
appeal will please include all the pleadings, orders and minute 
entries, as per rule of the Court of Appeals. 

J. S. EASBY-SMITH, 

Attorney for Petitioner. 

E. H. THOMAS, 

Attorney for Respondents. 
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32 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
31 both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 51501 At Law, wherein The 
United States of America, on the relation of James Stevens is Re¬ 
lator, and William P. Richards, et als. are Respondents, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court at the City of Washington, in said District, 
this 12th day of April, A. D. 1909. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
2014. The United States of America on the relation of James 
Stevens, appellant, vs. William P. Richards, Alexander McKenzie, 
Samuel T. Kalbfus, and Eldred G. Davis. Court of Appeals, Dis¬ 
trict of Columbia. Filed Apr. 23, 1909. Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

April Term, 1909. 


No. 2014. 

No. 7 Special Calendar. 

THE UNITED STATES OF AMERICA ON THE 
RELATION OF JAMES STEVENS, APPELLANT, 

vs. 

WILLIAM P. RICHARDS,- ALEXANDER McKENZIE, 
SAMUEL T. KALBFUS, AND ELDRED G. DA-VIS. 


BRIEF FOR APPELLANT. 


JAMES S. EASBY-SMITH, 
ALBERT SILLERS, 

Attorneys for Appellant , 


THE LAW REPORTER PRINTING COMPANY WASHINGTON D. C 
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OF THE DISTRICT OF COLUMBIA. 

April Term, 1909. 


No. 2014. 

No. 7 Special Calendar. 


THE UNITED STATES OF AMERICA ON THE 
RELATION OF JAMES STEVENS, APPELLANT, 

vs. 

WILLIAM P. RICHARDS, ALEXANDER McKENZIE, 
SAMUEL T. KALBFUS, AND ELDRED G. DAVIS. 


BRIEF FOR APPELLANT. 


I. 

Statement of the Case. 

This is an appeal from a final order of the Supreme 
Court of the District of Columbia denying the petition 
of appellant for a mandamus and adjudging costs against 
him (Rec., p. 16). 

On March 24, 1909, the appellant filed in the court 
below his petition against the appellees (Rec., p. 1), in 
which, after the usual allegations of residence, he states 
that the respondents constitute the Excise Board of the 
District of Columbia under and by virtue of the act of 
Congress approved March 3, 1893, and acts amendatory 
thereof; that for the past ten years appellant has been 

667-1 
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and now is the lessee and proprietor of premises No. 430 
Eighth street northwest, where he has conducted the 
business of a barroom under license from the Excise 
Board, having complied with all the laws in securing the 
signatures of property owners and residents, and other¬ 
wise; that on October 31, 1908, he deposited with the 
collectors of taxes eight hundred ($800) dollars for a 
license for the year 1909, and made application for re¬ 
newal for said year, upon which application the board 
took no action until March 22, 1909, upon which date 
(there having been in the meanwhile no petition from a 
majority of real estate owners and resident housekeepers 
that appellant’s barroom is either objectionable or not 
necessary) the board assumed to reject as of midnight 
of March 22, 1909, appellant’s application, and to refuse 
him a renewal of license for the current year to termi¬ 
nate October 31, 1909. The appellant then alleges that 
the action of the Excise Board was and is without au¬ 
thority of law, and is null and void, and prays that the 
writ of mandamus may issue, commanding the respond¬ 
ents to grant the appellant’s application of November 1, 
1908, for a renewal of his barroom license for the current 
license year, and to restore him all his rights and privi¬ 
leges as a licensee. 

Upon the filing of the foregoing petition a rule was 
issued requiring the respondents to show cause why a 
mandamus should not issue, and they filed their answer 
on March 30, 1909. 

In this answer (Rec., pp. 4-15), the respondents admit 
that they constitute the Excise Board, and say that the 
petitioner was the owner of barroom with a retail liquor 
license from November 29, 1902, until October 31, 1908, 
licenses being granted from year to year, and expiring 
on the 31st day of October of each year. They admit 
that the petitioner deposited $800 with the collector of 
taxes, and attach a copy of the collector’s receipt, dated 
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November 2, 1908; and admit that he made application 
for a license for the year ending October 31, 1909. 

They then allege that on December 2, 1908, the appli¬ 
cation was referred to the Superintendent of Police, 
who referred it for report to the captain and lieutenant 
of the precinct in which the barroom was located, and 
that the said police officers made a report and trans¬ 
mitted it to the Excise Board. 

That the report of the police shows that the complain¬ 
ant was convicted in 1907 for keeping a Sunday bar, and 
was arrested in 1906 upon the same charge, which is still 
pending, and the applicant is not, in the opinion of the 
officers, worthy of license; that the premises were within 
the last year the resort of disreputable, vicious, or dis¬ 
orderly characters; that there have been arrests made 
about the premises, or complaints of disorder during the 
past license year; “that there was reason to believe that 
the applicant had, during the past license year, violated 
the law in other respects,” and that on the second floor 
of the premises there are rooms where men and women 
of questionable reputation are served with drinks; that 
during the past license year the applicant was arrested 
for selling intoxicating drinks to minors; that several of 
the male patrons and waiters were arrested on similar 
charges, and persons arrested on the premises and 
charged with vagrancy. 

* The report of the police concludes.: 

“Accompanying this is a detailed report of this 
statement. Considering the facts mentioned, I 
certainly deem the applicant incapable of conduct¬ 
ing a barroom.” 

The report of the police is attached, marked “Exhibit 

A, ” and a detailed statement showing the arrests made 
in or about the barroom is attached, marked “Exhibit 

B. ” 
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The answer then proceeds with a refusal to admit that 
the property owners and residents in the neighborhood 
have never complained of any disorder in said place of 
business. The respondents then allege that on January 
16, 1909, they notified the petitioner that the Excise 
Board would take up the consideration of his applica¬ 
tion for renewal of barroom license on January 21st at 
9.30 o’clock, and that at the time fixed for the hearing 
the applicant with his attorney was present in favor of 
granting the license, and A. E.Shoemaker opposed thereto. 
That nineteen members of the police force and three 
members of the fire department appeared as witnesses 
against the granting of the license, and that seven citi¬ 
zens appeared on behalf of the applicant; that the police¬ 
men fully substantiated the police report, and declared 
that said barroom was the worst one in the precinct. 
That two members of the Excise Board, in order to 
further satisfy themselves individually and as 'a board, 
visited the barroom Saturday night shortly after said 
hearing and found the condition then and there existing 
such as made it imperative in the public interest that 
said saloon should be closed. The answer then describes 
the conditions alleged to have been found in the bar¬ 
room, which conditions the defendants say were the 
worst of any saloon they had ever observed. 

That, thereafter, on March 22, 1909, the Excise Board 
rejected said application for the license, and notified the 
Superintendent of Police, and also at the same time noti¬ 
fied the applicant that his application had been rejected. 

Respondents then say that they discharged their duty, 
and they attach to the answer, marked “ Exhibit C,” the 
rules of the Excise Board pertaining to this application. 

The rules attached are sections 8, 9, 10, and 13, of the 
rules adopted and promulgated by the Excise Board, it 
being alleged that they, or rules substantially similar, 
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have been in force since 1893, and were in force when the 
application was made in this case. 

After the filing of the respondents’ answer the case 
came on for hearing upon the petition and answer, the 
facts set up in the answer where properly pleaded, being, 
for the purpose of the hearing, admitted to be true as on 
demurrer. 

After this hearing the court entered an order denying 
the petition as above set forth. 

II. 

Assignment of Error. 

The court below erred in refusing to grant the writ of 
mandamus because: 

1. The Excise Board has no power or authority to 
make or enforce in respect of renewals that portion of 
Rule 13 which provides: “Licenses will not be granted 
. . . c. To any person keeping a place where idle, 
noisy, disorderly, or suspicious characters congregate.” 

2. The Excise Board has no power to refuse a renewal 
of license upon its own finding that a place is disord¬ 
erly, but can so act only upon a conviction by a court 
of competent jurisdiction “of keeping a disorderly or 
disreputable place.” 

3. The answer of the respondents, showing that their 
action is based upon the foregoing rule and upon their 
own finding that the place is disorderly and disreputa¬ 
ble, is insufficient. 

4. The action of the Excise Board in passing upon an 
application for renewal of a license is purely ministerial, 
except as to the ascertainment of facts expressly in¬ 
cluded within its quasi judicial power of determination. 
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III. 

ARGUMENT. 

In this case the Excise Board has based its refusal to 
grant a renewal of license to the appellant upon para¬ 
graph designated c of section 13 of its rules, which pro¬ 
vides: 

“Bee. 13. Licenses will not be granted in the follow¬ 
ing cases: . . . 

“(c) To any person keeping a place where idle, noisy, 
disorderly or suspicious characters congregate,” and 
upon its finding of fact that the appellant was keeping 
a disorderly place. 

Interpretations by the District courts of the laws re¬ 
lating to the sale of intoxicating liquors have been few, 
and in order to construe these laws it is necessary to re¬ 
view, briefly, the history of the legislation. 

Section 435 of the Revised Statutes for the District of 
Columbia, originally enacted July 23, 1866 (14 Stat. L., 
213), provided: 

“Sec. 435. It shall be unlawful for any person 
or persons keeping an ordinary, restaurant, saloon, 
or other place where spirituous liquors are sold 
within the District to give, sell or dispose of any 
intoxicating drinks without a license, approved by 
the board of police, and no license shall be con¬ 
sidered legal by any of the authorities having ju¬ 
risdiction within the District, until the same has 
been approved by the board of police and so cer¬ 
tified by the secretary thereof under the office 
seal.” 

By act of the Legislative Assembly of the District of 
Columbia of August 23, 1871 (Acts 1st Ass’y, Sess. I, 
Ch. 69, p. 90), as amended by act of June 20, 1872 (Acts 
2d Ass’y, Sess. I, Ch. 49, p. 63), it was provided that an 
applicant for liquor license shall present with his appli- 
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cation the written permission of a majority of the own¬ 
ers of real estate and a majority of the resident house¬ 
keepers on the same side of the square where it is de¬ 
sired to locate such business, and on the same side of the 
square fronting opposite the same; “and such license 
shall not be issued until approved by the board of 
police.” 

By the act of Congress of June 11, 1878 (20 Stat. L., 
102), the powers of the police board relating to liquor 
licenses were transferred to the Board of District Com¬ 
missioners. 

The law as thus existing was interpreted by the court 
.in general term in the case of U. S. ex rel. Manion vs. 
Commissioners, 6 Mackey, 409 (1888), and U. S. ex rel. 
Roop vs. Douglas, 19 D. C., 99 (1890). 

The power and discretion vested in the police board 
and subsequently in the Board of Commissioners, were 
broad, and without either definition or limitation. 

In the Roop case, above cited, which involved the 
right of the Commissioners to refuse a license on their 
finding that the place was a disorderly and disreputable 
one, the court sustained the power of the Commissioners, 
but based its ruling upon the unlimited discretion vested 
in them. After quoting the law then in force the court 
said, page 109: 

“In view of these considerations we think that 
by simply giving to the police board power to 
approve or to disapprove a retail liquor license, 
and omitting to prescribe any limitations or rules 
for its exercise, Congress gave discretionary power. 
Whatever that power may have been, it is now 
the measure of the power possessed by the Com¬ 
missioners of the District.” 

In the Manion case, supra , the court sustained the 
power of the Commissioners to determine by rule that 
no bar license should be granted to keepers of grocery 







and provision stores, basing its ruling on the same 
ground as in the Roop case. 

The laws as above set out remained in effect until 
superseded by the act of Congress of March 3, 1893 
(27 Stat. L., 563), which has been amended and ampli¬ 
fied by the following acts: May 11, 1894, 28 Stat. L., 75; 
August 14, 1894, Ibid. 282; February 25, 1897, 29 Stat. 
L., 594; March 3, 1899, 30 Stat. L., 1013; July 1, 1902, 
32 Stat. L., 590 (617, 627); March 2, 1907, 34 Stat. L., 
1248. 

This act, as amended, is a very complete law, pro- 
viding in detail for the control of the sale of intoxi¬ 
cating liquors; and carefully defining and limiting the 
powers of the Excise Board. It prescribes in detail the 
rules for the exercise of such discretion as is vested in 
the board. 

A careful examination of the law shows that very little 
discretion, very little quasi-judicial power is vested in 
the board, except to ascertain and determine facts. 
Where other discretion is granted it is conferred in ex¬ 
press terms. 

The persons who may not obtain licenses, and the 
places where or the limits within which liquors may not 
be sold, are specifically defined and delineated. Causes 
for the refusal to issue renewals and causes for revocation 
of licenses, are specifically mentioned. The rules which the 
Excise Board may make are limited to “such rules and 
regulations for carrying into effect this act as they may 
deem requisite and proper” (sec. 2). 

Despite this limitation of power, the Excise Board, 
adopting many of the rules and practices of the boards 
existing under former laws, has attempted in its fancied 
freedom from review or control by the courts greatly to 
enlarge its powers and practically to assume legislative 
authority. 

In the act of March 3, 1893, as amended, a material 
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distinction is made, which has been recognized by the 
board, between the original granting of a license or its 
transfer on the one hand and the renewal of a license on 
the other. Section 4 of the act provides the conditions 
under which an original license may be obtained; sec¬ 
tion 5 provides for the securing of the signatures of 
property owners and residents in case of an original ap¬ 
plication, but provides that this shall be unnecessary in 
the case of renewals; and section 7 provides for the ob¬ 
taining of signatures upon application for transfer. 
Section 17 provides for the necessary steps to be taken 
for a renewal. Rules 1 and 2 of the board recognize 
this distinction. 

An examination of the act also shows that where dis¬ 
cretion, except to pass upon the facts, was intended to 
be granted, it has been granted in express terms. 

Section 6 provides that: 

“The said Excise Board may in its discretion 
issue a license to any duly incorporated club . . . 
and may in its discretion grant a permit to such 
club to sell intoxicating liquors to members and 
guests between such hours as the board aforesaid 
may designate.” 

Section 19 provides: 

“That the Excise Board may , in its discretion, 
permit the playing of such games, except cards, in 
duly licensed places.” 

This is clearly a case for the application of the maxim: 
Expressio unius est exclusio alterius. 

“Keeping a place where idle, noisy, disorderly, or sus¬ 
picious characters congregate,” is not, by the statute, a 
reason either for refusing a renewal, or for revoking an 
existing license. The law provides, section 5, end: 

“That upon a conviction of such licensee of 
keeping a disorderly or disreputable place, it 
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shall be the duty of the said Excise Board to re¬ 
voke such licensee’s license, but until such con¬ 
viction such licensee’s license shall not be revoked 
or taken away from him.” 

The same section recognizes an applicant for renewal 
as a licensee. And section 13 provides that after second 
conviction of a violation of any provision of the act, no 
license shall thereafter be granted to the party. 

As to what constitutes conviction, this court has said 
in the case of Griffin vs. U. S. ex rel. Le Cuyer, 30 App. 
D. C., 291, 296: 

“By conviction is meant a conviction before 
some judicial tribunal having jurisdiction of the 
offence. The proviso does not mean that the board 
may determine the question.” 

Besides the' last-cited case this court has twice con¬ 
sidered the excise law. The first case of Army and Navy 
Club vs. District of Columbia, 8 App. D. C., 544, merely 
decides that a social club where liquors are dispensed is 
a barroom within the meaning of the law. The case of 
Washington vs. Johnson, 12 App. D. C.,545, involved the 
single question whether or not the applicant for a license 
was an established hotel containing twenty-five or more 
rooms. The Excise Board passed upon the question of 
fact, and decided against the applicant. This court held 
that the Excise Board in passing upon the question of 
fact was exercising quasi-judicial discretion, and that its 
duty in that respect was not purely ministerial. Con¬ 
cerning the decision of the board upon this question of 
fact, and upon this question only, the court says at page 
550: 

“The duty of the Excise Board under the act 
is discretionary and quasi-judicial. The act im¬ 
poses upon the board the duty of investigation, 
and its performance of that duty is not subject 
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to review or revision by the courts, except for 
abuse or excess, or for mistake of law, which 
nowhere appear in the present instance.” 

It is submitted that this discretion in passing upon 
questions of fact is the only discretion vested in the 
board except in regard to those matters where it is 
specifically granted. 

Neither courts nor other bodies can, as the Excise 
Board has attempted to do, under the guise of rules and 
regulations, assume legislative power, and* rules and 
regulations are void when in excess of the authority 
granted by statute. It is submitted that the rule above 
quoted, under which the board has acted in this case, is 
clearly void. 

It is submitted that the Excise Board has exceeded its 
authority, that its return to the petition in this case is 
insufficient, and that the order of the court below should 
be reversed and the case remanded with instructions to 
grant the writ. 

JAMES S. EASBY-SMITH, 
ALBERT SILLERS, 

Attorneys for Appellant. 
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In view of the statement of the case proposed by counsel 
for appellant, it is deemed unnecessary again to recite the 
facts. The Excise Board examined numerous witnesses who 
substantiated the police report. The facts disclosed by the 
answer are allied to the facts found in Crowley vs. Christen¬ 
sen, 137 U. S., 86, hereinafter set forth, which were deemed 
sufficient to justify the exercise of discretion by public au- 
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thorities to refuse to grant a retail liquor license. If these 
facts might have been sufficient to convict the appellant on 
prosecution by the United States for keeping a disorderly 
house, they also justify the refusal to grant the license ap¬ 
plied for. 


ARGUMENT. 

I. 

Prior and Existing Statutes. 

By section 435 of the Revised Statutes of the United States 
relating to the District of Columbia, it was provided as fol¬ 
lows: 

“It shall be unlawful for any person or persons keeping 
an ordinary restaurant, saloon, or other place where spirit¬ 
uous liquors are sold within the District, to give, sell, or dis¬ 
pose of any intoxicating drinks without a license, approved 
by the board of police, and no license shall be considered 
legal by any of the authorities having jurisdiction within 
the District, until the same has been approved by the board 
of police, and so certified by the secretary thereof under the 
office seal.” 

By section 10 of the act of th„e Legislative Assembly 
passed August 23, 1871, it was provided (Abert’s Compiled 
Statutes, 342): 

“That every place where distilled or fermented liquors are 
sold in less quantity than one pint to be drank on the prem¬ 
ises shall, unless kept by apothecaries, be known as a bar¬ 
room, sample room or tippling house as the case may be; 
and it shall be the duty of the proprietor of every such place 
to present, with his application for license, the written (per¬ 
mission of a majority of the owners of real estate, and a ma¬ 
jority of the residents keeping house on the same side of the 
square where it is desired to locate such business, and the side 
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of the square fronting opposite the same, which permission 
shall be certified to by the assessor, and such license shall 
not be issued until approved by the Board of District Com¬ 
missioners: Provided, That the failure of any keeper of a 
hotel, eating house, tavern, or restaurant to obtain license to 
sell distilled or fermented liquors in quantity of less than 
one pint, shall not otherwise affect said business of keeping 
a hotel, eating house, tavern, or restaurant, he having a 
license for the same.” 

The state of legislation from December 1, 1873, to June 
11, 1878, is set forth in the brief of Mr. Henry E. Davis, for 
the District of Columbia, in U. S. ex rel. Manion vs. Com¬ 
missioners, 6 Mackey, 409, 411. 

On March 3, 1893, Congress passed “an act regulating the 
sale of intoxicating liquors in the District of Columbia” 
(27 Statutes, 563), which, as amended, is now in force. 

Under prior laws there was no provision that the action of 
the Excise Board should “be final and conclusive” as pro¬ 
vided by the act of March 3, 1893, nor was such board 
given .power to make “rules and regulations for carrying 
(the law) into effect” in the prior law as it is by the later act. 
In other words, there was no absolute discretion expressly 
vested by statute, or otherwise, in the authorities respecting 
the rejection of licenses for the sale of intoxicating liquors 
prior to the last named act. 


II. 

Rules and Regulations. 

The provisions of said Revised Statutes and act of the 
Legislative Assembly were acted on by the authorities, and 
they made certain rules governing the issuing of such 
licenses, among which was a rule made by the Commission¬ 
ers in October, 1877, that during the license year, beginning 
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November 1, 1877, they would not grant any retail liquor 
license to the proprietor of any grocery or provision store. 

It is to be noted also, that under the act of the Legislative 
Assembly it was provided almost in the precise language of 
the beginning of section 5 of the act of 1893, that the ap¬ 
plicant for license should present “with his application the 
written permission of a majority of the owners of real estate, 
and a majority of the residents keeping house on the same 
side of the square where it is desired to locate such business, 
and the side of the square fronting opposite the same.” 

With this provision of law, and said rule in force, one 
Manion applied to the Commissioners for a bar-room license 
which was refused because his premises were used as a 
grocery store, although he had for fourteen years previously 
received such a license. On application for mandamus the 
court- said: 

“The question is, may the Commissioners by rule deter¬ 
mine that no license shall be granted to keepers of grocery 
and provision stores.” * * * 

And again: 

“Were the Commissioners invested with the power to deter¬ 
mine in advance by rule that they will not issue licenses in 
certain instances? For example, may they say, ‘We will not 
issue any license to retail liquors in any domicile?’ May 
they say by rule, ‘We wall not issue a license for selling in¬ 
toxicating liquors within a certain number of feet of a school- 
house or church?’ May they limit the number of licenses 
that they will issue in the aggregate, say, to one thousand or 
five hundred in the entire city, and then distribute those 
over the city so that there may be a fair proportion of liquor 
sellers in each of the districts of the same? 

“We are of the opinion that they may do all or any of 
these things. If they are invested with such discretion may 
they not by rule made in advance say that in given instances 
they will not issue a license if it is apparent that there is 
some good reason for making such rule? If it is an arbitrary 



rule, made without any cause or reason for it, and is simply 
oppressive, it would be beyond the power of the Commis¬ 
sioners, and this court might so determine. But if it is made 
with some apparently good reason this court will not con¬ 
sider whether under the circumstances if it were called upon 
to make the rule we would consider its adoption wise or un¬ 
wise, but must stop with simply finding that it was a fair 
exercise of discretion in a matter which the Commissioners 
are empowered to exercise their discretion and that having 
exercised it the controversy is at an end. 

“Now they have said that no license to sell liquor by retail 
shall be granted a grocery or provision store. We think 
there is some reason for such a rule. We think that in well- 
known facts such a reason can be found. We all know as a 
matter of fact that families are intimately connected with 
these places of business; that the wife, the mother, the child¬ 
ren and servants of the family go to these places for the pur¬ 
pose of purchasing the articles necessary for the family and 
would be brought into the presence of this traffic if it is thus 
permitted. And we all understand that all places where 
liquors are sold by retail usually become known to those 
persons who desire to drink them, and persons who resort to 
places where liquors are sold are not always in a sober con¬ 
dition when they go there, and that even under circum¬ 
stances where the keeper of such a place exercises all the dili¬ 
gence and authority he is capable of exercising, there will 
still be instances of disorder; and if the sale of liquor is 
permitted in places to which servants, children, and women 
all resort for the legitimate purpose of purchasing supplies 
for the family, they will be brought more or less in contact 
with the traffic, and with more or less of its incidents. 

“How potent such a reason as this ought to be is not for us 
to say. Whether it ought to be sufficient to preclude the 
issuing of a license by the Commissioners is not for us to say. 
No appeal lies from their decision to this court upon any 
proposition of that kind. But so far as power is concerned 
the Commissioners may, in precisely the same way that they 
might say in reference to bawdy and gambling houses, deter¬ 
mine that they will not issue a license to any place where 
groceries and provisions are sold to retail spiritous liquors. 

“This does not imply that the person engaged in the busi¬ 
ness of conducting a grocery or provision store may not be a 
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very respectable man and a good citizen. It is found simply 
that the effect of bringing the business of keeping a grocery 
and provision store in conjunction with the retailing of 
spiritous liquors is bad in its tendency. While all persons 
in the District have the same right to retail spiritous 
liquors and to receive a license from the Commissioners, in 
the abstract, it is not a question that the Commissioners are 
invested with the power to refuse any person who may make 
application for a license for any good reason, and we think 
that those reasons may be special and may relate to the par¬ 
ticular person—something confined to him alone, his own 
personal qualities. They may relate to the place in which 
he proposes to sell; they may relate to the kind of business 
that he is proposing to carry on in conjunction with the re¬ 
tailing of liquors; and there may be a case, in fairness, 
equity, and justice, where the rule should be general and 
extend to all persons who may engage in a business and who 
may desire in connection therewith to retail spirituous. 

“We are not to say that the Commissioners may not by a 
rule of this description predetermine that as to a particular 
class of persons engaged in a particular business, they will 
not issue a license, the only requirement being that it should 
be a reasonable rule, and not arbitrarily adopted” (U. S. 
ex rel. Jno. D. Manion vs. Commissioners, 6 Mackey, 418). 


These laws and a rule like the one attacked in this case 
were again interpreted in U. S. ex rel. Roop vs. Douglass, 19 
D. C., 99. In that case the lessee of a theater which had 
existed for nearly thirty years and which had had a bar-room 
license for almost that entire period in connection with the 
theater, was denied a license by the Commissioners on a 
police report and the investigation of the place by one of the 
Commissioners, under a rule of the Commissioners which 
declared that “a license will not be granted to any person 
convicted during the preceding license year of selling liquor 
on Sunday, and to any 'person keeping a place where idle, 
noisy, disorderly, or suspicious characters congi'egate.” The 
fact that the theater was frequented by thieves or idle and 
vicious persons, or the fact that robberies or assaults were 
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committed, it was claimed, was not the test or condition of 
the power of the Commissioners to refuse a license. The 
court upheld that portion of the rule above quoted in italics , 
and said: 

“We think that by simply giving to the police board power 
to approve or to disapprove a retail liquor license, and omit¬ 
ting to prescribe any limitations or rules for its exercise, 
Congress gave discretionary power” (page 109). 

Upon the method of examination (which was alleged to 
have been improperly conducted) the court said (page 112): 

“It appears by the return that the respondents received, 
as aids, in forming their judgment, the unsworn reports of 
the police officers; and by the un contra dieted averments of 
the petition, that they denied the petitioners a rehearing as 
to the truth of these reports. The methods of the respond¬ 
ents are impeached on the ground', apparently, that they were 
arbitrary in excluding a formal contest. To w T hat methods, 
then, were the Commissioners limited? The interests and 
wants of the public, and not any pre-existing right of the 
petitioners, were the subjects which they were charged to 
ascertain, when application was made for license. There¬ 
fore, their mode of inquiry, and of satisfying their own 
judgments, was not subject to the rules which apply to the 
ascertainment of disputed private rights. As no mode of 
inquiry is prescribed by the statute, the Commissioners are, 
by implication, authorized to adopt any that may reasonably 
be used in attaining the end in view. They were the head 
of a police force, which it was their duty to employ in watch¬ 
ing over good order and preventing crime. The facts which 
might determine their approval or disapproval of a license, 
such as the assembling of disorderly persons, were the very 
matters which it was the duty of their subordinate officers to 
observe. It was not only reasonable, then, that they should 
derive information from that source in aid of their executive 
discretion, but it may even be said to be an intendment of 
law, in every system of executive discretion, that the execu¬ 
tive head may act upon mere information derived from his 
accountable subordinates.” 

U. S. ex rel. Roop vs. Douglass, 19 D. C., 99. 
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These two rules of the Commissioners were continued by 
the Excise Board, and were in force when the application 
for a bar-room license was made in this case (section 13, 
subdivisions “c” and “d,” exhibit C to respondents answer, 
Record, page 15) : 

“Sec. 13. Licenses will not be granted in the following 
cases : * * * 

"c. To any person keeping a place where idle, noisy, dis¬ 
orderly or suspicious characters congregate. 

“d. A bar-room license to the proprietor of any grocery, 
provision or confectionery store, and in all cases of premises 
adjoining stores, licenses will be denied where there is an 
entrance or opening between any such store and the licensed 
premises/’ 

Section 4, subdivisions b and c, Rules and Regulations 
Governing Issue of Liquor Licenses in the District of Co¬ 
lumbia, adopted by Excise Board March 16, 1893: 

“b. To any person keeping a place where idle, noisy, dis¬ 
orderly or suspicious characters congregate. Business streets, 
for the purposes of these regulations, shall be held to be 
streets or avenues, or portions of the streets or avenues, 
between two streets crossing the same which are principally 
occupied for the purposes of business. 

“c. A bar-room license to any grocery, provision or con¬ 
fectionery store, and in all cases of premises adjoining stores, 
licenses will be denied where there is an entrance or opening 
between any such store and the licensed premises.” 

Adopted by the Excise Board of the District of Columbia, 
August 10, 1896: 

“Sec. 13: 

“f. To any person keeping a place where idle, noisy, dis¬ 
orderly or suspicious characters congregate. 

“g. A bar-room license to the proprietor of any grocery, 
provision or confectionery store, and in all cases of premises 
adjoining stores, licenses will be denied where there is an 
entrance or opening between any such store and the licensed 
premises.” 



Adopted by Excise Board of the District of Columbia, 
July 2, 1900: 

“Sec. 13: 

“f. To any person keeping a place where idle, noisy, dis¬ 
orderly or suspicious characters congregate. 

“g. A bar-room license to the proprietor of any grocery, 
provision or confectionery store, and in all cases of premises 
adjoining stores, licenses will be denied where there is an 
entrance or opening between any such store and the licensed 
premises.’’ 

Adopted by Excise Board of the District of Columbia, 
September 15, 1903: 

“Sec. 13: 

7. To any person keeping a place where idle, noisy, dis¬ 
orderly or suspicious characters congregate. 

“g. A bar-room license to the proprietor of any grocery, 
provision or confectionery store, and in all cases of premises 
adjoining stores, licenses will be denied where there is an 
entrance or opening between any such store and the licensed 
premises.” 

These rules are independent of any provision that no bar¬ 
room license will be granted for previous conviction or con¬ 
victions under the excise law. 

III. 

Distinction Made in the Act of 1898 Between Power to Grant 
a License and Power to Revoke a License . 

The power of the excise authorities to refuse to grant a 
license to any person keeping a place where idle, noisy, 
disorderly or suspicious characters congregate, having thus 
been established by the contemporaneous construction of the 
licensing authorities and of the courts, Congress on March 
3, 1893, passed a new excise law, which this court has de- 
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dared to be a general revenue and remedial statute entitled 
to a liberal construction. 

In Lauer vs. District of Columbia this court said of 
said act: 

“The statute was enacted with the double purpose of 
increasing the revenues of the District and providing a 
remedy for many of the evils that experience had shown to 
attend the unrestrained traffic in liquors, at retail, to be 
drunk upon the premises where sold. Notwithstanding the 
penal clauses, without which it would be a dead letter, the 
act is to be regarded as a general revenue and remedial 
statute, and given a liberal and, a,t the same time, reasonable 
construction, in aid of the remedy, rather than a strict and 
narrow one in the interest only of those who violate or evade 
its provisions.” 

Lauer vs. District of Columbia, 11 App. D. C., 457. 

Section 2 constitutes an excise board and proceeds : 

“The duty of which shall be to take up and consider all' 
applications for license to sell intoxicating liquors and take 
action on such applications, and the action of such board 
shall be final and conclusive, and only on the granting by 
said board of a license to an applicant to sell intoxicating 
liquor shall the assessor issue a license to such applicant; and 
said board shall make such rules and regulations for carry¬ 
ing into effect this act as they may deem requisite and 
proper” 

It will be observed that it was provided for the first time 
in considering applications for license that “the action of 
such board shall be final and conclusive,” and that the 
board was given affirmative power to make such rules and 
regulations as they might deem necessary and proper. 

The contemporaneous construction of power, of the Excise 
Board, unchallenged prior to this case, to make rule “c” 
(R., 15) is to be noted. 

Again section 8 of the act provides: 

“If upon, consideration of the application for license by 
the board as provided for in this act, the board should decide 
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to grant tire license prayed for, they shall notify the assessor 
and the applicant of such decision in writing, and the ap¬ 
plicant shall thereupon receive his or her license.” 

Section 7 of the act provides that “no license under this 
act shall be issued for a greater period than one year,” and 
by section 12 sales of liquor without license are punished. 

Section 4 relates to the applicant’s petition to the board; 
section 5 to the written permission of owners of real estate 
and residents keeping house, similar to the act of the Legis¬ 
lative Assembly under which, as noted in the Manion and 
Loop cases, it was held, in effect, that the obtaining of the 
signatures did not entitle a private person to the grant of a 
liquor license. 

The act of 1893, in section 5, contains but one instance in 
which the absolute discretion of the board to grant a license 
is excluded, thus emphasizing the power of the board to re¬ 
fuse to grant a license in other cases, viz: 

“ Provided, That any established hotel or tavern * * * 

shall ahuays have the light to obtain for itself a license for a 
bar-room.” Griffin v. Le Gayer, 30 App. D. C., 291; Wash¬ 
ington v. Johnson, 12 App. I). C., 545. 

Under section 6, “on Sundays every room and other place 
where intoxicating liquors are sold shall be kept closed 
and no intoxicating liquor sold: Provided, That the keeper 
of any hotel or tavern having a license under this act may 
sell intoxicating liquors to bona fide registered guests in his 
hotel or tavern at the meals or in the rooms of the guests.” 

Thus, in the light to a license and in the sale on Sundays, 
bona fide hotels and taverns having the requisite rooms, were 
excepted from the power or absolute discretion of the Ex¬ 
cise Board to grant licenses and from prosecution for sales 
on Sundays and for forfeiture of right to future license 
under section 13 of the act. 

Another special instance may be cited to show the general 
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power of the Excise Board to grant licenses. In the most 
numerous class of applications signatures of owners and 
housekeepers were required. In such cases the board itself 
could not grant a license without such application, but in 
cases of clubs this prerequisite was not demanded and the 
Excise Board was given the discretion to grant permits to 
them by section 6 of the act. By section 19 of the act of 
March 3, 1893, one other case, besides the case of hotels, was 
provided wherein the Excise Board might not grant a license 
for the term of two years, viz: where a licensee had know¬ 
ingly sold, or permitted to be sold, any intoxicating liquor 
to any person under the age of twenty-one years and was 
convicted therefor; but this limitation on the discretion of 
the Excise Board to grant a. license was removed by the 
omission to provide such a penalty by the amendment of 
April 28, 1904 (33 Statutes at Large, 565), which provided 
that “in addition to such penalty the license for the place 
in which such intoxicating liquors were sold to a minor 
shall be revoked ” The only restriction on the Excise Board 
in the matter of the grant of a bar-room license, therefore, 
is, as before stated, in the case of hotels and taverns. 

There is, under the act of 1893, a marked distinction be¬ 
tween the gmnt of a bar-room license and the power to re¬ 
voke it after it is granted. 

Such a license is in force but one year (section 7). 
After a grant for the year different rules apply to a revoca¬ 
tion of it within the year. 

Thus the last proviso of section 5 says: 

“Provided further , That upon a conviction of such licensee 
of keeping a disorderly or disreputable place it shall be the 
duty of said Excise Board to revoke such licensee’s license, 
but until such conviction such licensee’s license shall not be 
revoked or taken away from him.” 

Again section 19 of the act as amended by the act of April 
28, 1904 (33 Stat., 565), prohibits the sale or gift of in- 
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toxicating liquors to any person under the age of twenty-one 
years, and provides that any person knowingly violating the 
same shall be punished, “and in addition to such penalty, 
the license for the place in which such intoxicating liquors 
were sold to a minor shall be revoked.” 

The use of the word “revoke” and the words “taken away” 
in section 5 refer to the power to revoke or take away the 
license of a dealer during the life of the license in the license 
year, and not to the refusal to grant or renew a license after 
such license has expired at the end of a previous year. 

The terms of section 5 “conviction” of “keeping a dis¬ 
orderly or disreputable place” must refer to some offense 
created by law, such as keeping a disorderly house, which 
offense is not cognizable by the municipal authorities, but is 
solely under the jurisdiction of the United States, and is 
different from “keeping a place where idle, noisy, disorderly, 
or suspicious characters congregate” as provided in subsec¬ 
tion c (Rec., 15). But in any event said subsection c re¬ 
fers only to the grant of a new license and not to the revoca¬ 
tion of an existing license. 

Under section 5 the persons assembled must be “engaged 
in unlawful or immoral practices thereby endangering the 
public peace. And to constitute a disorderly house there 
must be an habitual violation of the law (14 Cyc., 482, 483), 
while under the rule of the Excise Board the assembly of the 
characters enumerated without violation of law mil justify 
a refusal to grant the license. 

The distinction between power to “grant” a license and 
power to “revoke” a license was suggested in the language of 
the court in the Le Cuyer case. The court observes: 

“It (Congress) was careful, however, to protect the public 
against unworthy licenses by inserting the last proviso in 
section 5, which makes it the duty of the board to revoke a 
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license ‘upon a conviction of such licensee of keeping a dis¬ 
order^ or disreputable place.’ By conviction is meant 
a conviction before some judicial tribunal having juris¬ 
diction of the offense. The proviso does not mean that the 
board may determine the question. Section 13 goes a step 
further, and ordains that, if a licensee is twice convicted dur¬ 
ing the year for violating the terms of his license, no license 
shall thereafter be granted him” (Griffin vs. U. S. ex rel. 
i^e Cuyer, 30 App. D. 0., at p. 296). 

IV. 

Renewal Not a Vested Right—Discretion of Excise Board 

Absolute. 

There is no right to a renewal of a bar-room license, except 
in the case of a specified hotel or tavern, which “shall always 
have the right to obtain for itself a license”, under section 5 
of the act. 

Every license granted is a new license for the period of 
one year (section 7). 

The “renewal of the license” (section 5) refers simply to 
the requirement of signatures of real-estate owners and resi¬ 
dent housekeepers. 

For each license year the applicant must file the petition 
provided for in section 4 of the act. This provision would 
be unnecessary if the fact that an applicant had been granted 
a license for the previous license year entitled him to a re¬ 
newal of the license. 

But in section 5 Congress, having the prior law in mind, 
provided, first for certain signatures and a certification by 
the assessor and by the police authorities. The section pro¬ 
ceeds : 

11 And provided further, That after such applicant shall 
have obtained and filed with his petition the consent afore¬ 
said and obtained from the board the license required by this 
act, it shall not be necessary for such licensee, after the 
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expiration of the period for which such license is issued, to 
obtain again such consent for a renewal of the license unless 
the majority of the real-estate owners and resident house¬ 
keepers aforesaid shall petition the board, stating in such 
petition that said bar-room is not necessary and is objection- ’ 
able, and the fact that such parties so petitioning and ob¬ 
jecting are real-estate owners and resident housekeepers as 
aforesaid and the genuineness of their signatures shall be 
certified in the same manner as is above provided in refer¬ 
ence to their written consent.” 

There is not a word in this section which gives the pro¬ 
prietor of an ordinary bar-room a vested right to the re¬ 
newal of an old license or the grant of a new license. The 
only exception in his favor (which, of course, excludes any 
other exception) is that he shall not be required to obtain 
new signatures, and that if the real-estate owners and resident 
housekeepers object they must do so in the number and 
manner required. The power of the Excise Board as such 
over the grant of a license is not involved. The proviso 
mentioned was not dealing with the power of said board. 

The section when giving a vested right, as in the case of 
hotels, does so in explicit language. Said proviso was in¬ 
tended to add to the provisions of the act of the legislative 
assembly and to do away with the necessity of new signatures 
with every application for license for established bar-rooms, 
but it was not intended to repeal the provision of section 2 
of the act, that “the action of said board shall be final and 
conclusive,” nor the provision of the subsequent section 8 
giving the board the right to “decide to grant the license 
prayed for.” 

In Crowley vs. Christensen, 137 U. S., 86, a retail liquor 
dealer was prosecuted under an ordinance of San Fran¬ 
cisco which prescribed that no license “shall be issued by 
the collector of licenses unless the persons desiring the 
same shall have obtained the written consent of a majority 
of the board of police commissioners of the city and county 
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of San Francisco to carry on or conduct said business; but, in 
ease of refusal of such consent, upon application said board 
of police commissioners shall grant the same upon the writ¬ 
ten recommendation of not less than twelve citizens of San 
Francisco owning real estate in the block or square in which 
said business * * * is to be carried on.” 

The applicant was informed by the police commissioners 
that they had withdrawn their consent to the further issue 
of the license to him, and, having been arrested for selling 
liquor without a license, he applied for a writ of habeas 
corpus, which was issued. The return to the writ showed 
that a further license to the petitioner was refused by the 
police commissioners, because they had reason to believe 
that the business was carried on by him under his existing 
license in such a manner as to be offensive and violative of 
the criminal laws of the State and of the rights of others. 
In support of this charge it was averred that in that busi¬ 
ness the petitioner was assisted by one whom he represented 
and claimed to be his wife, and that she had on one occasion 
stolen one hundred and sixty dollars from a person who 
visited his saloon and been convicted of the offense in the 
superior court of the city and county, and sentenced to be 
imprisoned for one year, and on another occasion had stolen 
a watch and a scarf pin from a person at the saloon, and was 
held to answer for the charge. 

The court below held that the ordinance made the business 
of the petitioner depend upon the arbitrary will of others, 
and in that respect denied to him the equal protection of 
the laws, and accordingly ordered his discharge. This ruling 
was reversed, and in the opinion Mr. Justice Field said: 

“It is urged that, as the liquors are used) as a beverage, and 
the injury following them, if taken in excess, is voluntarily 
inflicted and is confined to the party offending, their sale 
should be without restrictions, the contention being that what 
a man shall drink, equally with what he shall eat, is not 
properly matter for legislation. 
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“There is in this position an assumption of a fact which 
does not exist, that when the liquors are taken in excess the 
injuries are confined to the party offending. The injury, 
it is true, first falls upon him in his health, which the habit- 
undermines; in his morals, which it weakens; and in the self- 
abasement which it creates. But, as it leads to neglect of 
business and waste of property and general demoralization, 
it affects those who are immediately connected with and 
dependent upon him. By the general concurrence of opinion 
of every civilized and Christian community, there are few 
sources of crime and misery to society equal to the dram 
shop, where intoxicating liquors, in small quantities, to be 
drunk at the time, are sold indiscriminately to all parties 
applying. The statistics of every State show a greater 
amount of crime and misery attributable to the use of ardent 
spirits obtained at these retail 1 liquor saloons than to any 
other source. ‘ The sale of such liquors in this way has there¬ 
fore been, at all times, by the courts of every State, con¬ 
sidered as the proper subject of legislative regulation. Not 
only may a license be exacted from the keeper of the saloon 
before a glass of his liquors can be thus disposed of, but 
restrictions may be imposed as to the class of persons to 
whom they may be sold, and the hours of the day and the 
days of the week on which the saloons may be opened. 
Their sale in that form may be absolutely prohibited. It is 
a question of public expediency and public morality, and 
not of Federal law. The police power of the State is fully 
competent to regulate the business—to mitigate its evils or 
to suppress it entirely. There is no inherent right in a 
citizen to thus sell intoxicating liquors by retail ; it is not a 
privilege of a citizen of the State or of a citizen of the United 
States. As it is a business attended with dianger to the com¬ 
munity it may, as already said, be entirely prohibited, or be 
permitted under such conditions as will limit to the utmost 
its evils.” 

The court also said: 

“It would seem that some stress is placed upon the allega¬ 
tion of the petitioner that there were not twelve persons 
owners of real property in the block where the business was 
to be carried on. This allegation is denied in the return, 
which alleges that there were more than sixteen such prop- 
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erty holders. As the case was heard upon exceptions or 
demurrer to the return, its averments must be taken as true. 
At common law no evidence was necessary to support the 
return. It was deemed to import verity until impeached. 
Heard on Habeas Corpus, Book 2, c. 3, §§ 8, 9 and 10; 
Church on same, § 122. And this rule is not changed by 
any statute of the United States. It must, therefore, be 
considered as a fact in the case that there were more than 
sixteen owners of real estate in the block. But if the fact 
were otherwise, and there was not the number stated in the 
petition, the result would not be affected. If there were no. 
property holders in the block, the discretionary authority 
would be exercised finally by the police commissioners, and 
their refusal to grant the license is not a mutter for review 
by this court, as it violates no principle of Federal 1'aw. We 
however find in the return a statement which would fully 
justify the action of the commissioners. It is averred that 
in the conduct of the liquor business the petitioner was as¬ 
sisted by his wife, and that she was twice arrested for lar¬ 
cenies committed from persons visiting his saloon, and in 
one case convicted of the offence and sentenced to be im¬ 
prisoned, and in the other held to answer. These larcenies 
alone were a sufficient indication of the character of the place 
in which the business teas conducted, for the exercise of the 
discretion of the police commissioners in refusing a further 
license to the petitioner 

Crowley vs. Christensen, 137 U. S., 86-90-94. 

The legislature may, and it has (in the act of 1893), 
vested this power in the Excise Board: 


“That authority may vest in such officers as it may deem 
proper the power of passing upon applications for permission 
to carry it on, and to issue licenses for that purpose. It is a 
matter of legislative will only. As in many other cases, 
the officers may not always exercise the power conferred 
upon them with wisdom or justice to the parties affected. 
But that is a matter which does not affect the authority of 
the StateT 

Crowley vs, Christensen, 137 U. S., 91. 
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“Upon an appeal from a judgment denying the prayer of a 
petition for a mandamus, which judgment is founded upon 
the facts alleged in the petition and in the respondents’ re¬ 
turn it will be assumed that the substantial statements in the 
return which traverse the allegations of the petition are 
true, following United States ex rel. Washington vs. Johnson, 
12 App. D. C., 545. 

“Mandamus will not lie upon the petition of a foreign cor¬ 
poration engaged in the business of maintaining, by means of 
electric wires, a general call, messenger and burglar-alarm 
service in this District, to compel the Commissioners to 
grant the relator permission to string an overhead wire over 
a sidewalk within the District but beyond the city limits, 
in order to connect a private residence with a street wire, 
whether the Commissioners have the power under existing 
statutes to grant such permission or not, the decision of the 
Commissioners upon such an application being an official 
action not subject to judicial review and not involving the 
exercise of a mere ministerial x duty” (Messenger Co. vs. 
Wright, 15 App. D. C., 463). 

“It is the duty of the Excise Board under the act of 
Congress of March 3, 1893, regulating the sale of intox¬ 
icating liquor in this District, to determine, at least prim a 
facie, whether an applicant for a liquor license, who claims 
to be the proprietor of a hotel, is in fact and in good faith, 
the owner or lessee of a hotel, and whether the house is an 
established hotel; and, having a discretion to exercise, its 
decision will not be reviewed by means of a writ of man¬ 
damus. 

“The fact that the assessor of the District has previously 
issued a license to such an applicant to carry on the hotel 
business at a specified place, does not preclude the Excise 
Board from making inquiry as to whether the applicant 
conducts a regularly established hotel. 

“Where the answer to a petition for a writ of mandamus 
to compel the Excise Board to issue a liquor license to the 
relators, who claim to be the proprietors of a hotel, denies 
they have an established hotel and states that they conduct 
a cheap lodging-house which is used for immoral purposes, 
such answer must be taken to be true, and the question of 
fact being determined against them, the writ cannot issue.” 

U. S. ex rel. Washington vs. Johnson, 12 App. D. C., 

545. 




If the action of the Excise Board be reviewed by the court, 
although there is no claim of fraud or harshness in its action 
in refusing to grant the license, such action will be found, it 
is believed, to have been demanded in the public interest. 
It will be seen that the Excise Board gave the applicant 
notice and hearing and did* not act arbitrarily. (See, in ad¬ 
dition to the authorities heretofore cited, Pittsburgh, &c., 
Railway Go. vs. Backus, 154 U. S., 421; Adams Express 
Company vs. Ohio, 165 U. S., 229.) 

It is believed that the judgment should be affirmed. 

Respectfully submitted. 

Edward H. Thomas, 

For Appellees. 
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